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ADVERSE  ACTIONS 

Stanley  Andrzjewski,  et  al.  v. 
Department  of  Labor,  Mine 
Safety  and  Health 
Administration 

PH07528210189 
February  26, 1985 

This  opinion  and  order  was  issued  in 
response  to  the  Office  of  Personnel  Manage- 
ment's (OPM)  request  that  the  Board  stay 
enforcement  of  its  earlier  order  which 
directed  the  Mine  Safety  and  Health  Ad- 
ministration (MSHA)  to  cancel  its  unlaw'- 
ful  furlough  of  122  employees.  OPM  asked 
for  the  stay  pending  the  outcome  of  its  peti- 
tion for  judicial  review'  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit. 

In  examining  OPM's  contentions,  the 
Board  first  reviewed  the  basis  for  ordering 
the  cancellation.  It  ruled  that  OPM's  emer- 
gency furlough  regulation,  5 C.F.R. 

§ 752.404  (d)(2) — on  which  the  MSHA 
relied  in  furloughing  the  employees — w:as 
invalid.  It  found  that  MSHA’s  failure  to 
provide  appellants  writh  a 30-day  advance 
w ritten  notice  and  the  opportunity  to  reply 
was  harmful  error  and  reversed  the 
actions. 

The  Board  next  listed  and  analyzed  the 
criteria  for  granting  a stay:  (1)  the  likeli- 
hood of  OPM's  success  in  its  petition  for  judi- 
cial review;  2)  irreparable  injury;  (3)  sub- 
stantial harm  to  other  parties  interested 
in  the  proceedings:  (4)  the  public  interest. 
In  each  case,  the  Board  said,  it  weighs  the 
likelihood  of  success  against  the  other 
three  criteria.  Where  the  last  three  criteria 
strongly  favor  the  granting,  a stay  will  be 
granted  if  a serious  legal  question  exists 
on  the  merits.  If  there  is  slight  support  by 
the  last  three  criteria,  however,  a stay  will 
be  granted  only  if  the  likelihood  of  success 
is  strong. 

Regarding  OPM's  contentions  on  point 
(1),  the  Board  said  that  OPM  had  neither 
raised  a serious  legal  question  about  the 
correctness  of  the  Board's  decision  nor 
shown  that  OPM  is  likely  to  succeed  on 
the  merits  of  its  petition.  Secondly,  it  said 
that  OPM  had  not  shown  that  compliance 
with  its  order  wmuld  irreparably  harm 
MSHA.  It  went  on  to  say  that  OPM  had 
failed  to  prove  that  further  delay  would 
not  substantially  harm  appellants. 

Finally,  it  said  that  OPM's  arguments  did 
not  support  its  contention  that  a stay 
would  promote  the  public  interest.  In  its 


view,  the  Board  said,  the  public  interest 
would  be  better  served  by  MSHA’s  prompt 
compliance. 

The  Board  denied  OPM’s  request  for  a 
stay,  and  ordered  MSHA  to  forward  proof 
of  compliance. 

Sydney  G.  Best  v.  U.S.  Postal 
Service 

NY07528410075REM 
February  20, 1985 

In  petitioning  the  Board  for  review'  of 
the  remand  initial  decision  which  sus- 
tained his  removal,  appellant  contended 
that  neither  he  nor  his  representative  had 
been  notified  w'hen  his  case  was  scheduled 
for  hearing  in  the  regional  office.  He  said 
that  he  had  moved  after  filing  the  appeal 
with  the  regional  office  and  requesting  a 
hearing  and  had  given  his  new'  address  to 
an  agency  manager. 

The  Board  granted  the  petition  for 
review'. 

Although  appellant  did  not  respond  to 
orders  advising  him  of  the  hearing  and  did 
not  appear,  the  presiding  official  con- 
ducted the  hearing.  However,  after  the  issu- 
ance of  the  initial  decision  sustaining  the 
removal,  the  court  held  in  Callahan  v. 
Department  of  the  Navy,  748  F.2d  1 156 
(Fed.  Cir.  1984)  that  w'hen  an  appellant  is 
absent  from  a Board  hearing  without  justi- 
fication, the  proper  procedure  is  for  the 
Board  to  consider  the  case  on  the  agency’s 
investigatory  record  alone. 

Appellant  had  not  informed  Board 
offices  of  his  address  change.  Under  these 
circumstances,  the  Board  found  that  his 
absence  was  unjustifiable,  but  that  accord- 
ing to  Callahan,  the  presiding  official 
should  not  have  conducted  the  hearing. 

With  the  administrative  record  before  it, 
the  Board  considered  the  removal  charges 
of  insubordination,  use  of  intoxicating  bev- 
erages. and  violation  of  the  agency’s 
standards  of  conduct,  along  with  appel- 
lant’s past  disciplinary  record.  It  found 
that  the  agency  established  its  charges  by 
preponderant  evidence.  It  affirmed  the 
remand  initial  decision  as  modified  and  sus- 
tained the  agency  action  removing  appel- 
lant. 

Thomas  E.  Burkwist  v.  Depart- 
ment of  Transportation 

SE07528410166 
February  12, 1985 

The  Board  granted  the  agency  petition 
for  review  of  the  presiding  official’s  ini- 
tial decision  w'hich  reversed  a 90-day  sus- 


pension of  appellant.  The  suspension  was 
because  appellant  admittedly  violated  the 
rules  of  a private  drug  rehabilitation  pro- 
gram during  off-duty  hours. 

The  agency  contended  the  presiding  offi- 
cial erred  in  finding  it  had  not  established 
the  connection  between  the  misconduct 
and  efficiency  of  the  service. 

In  discussing  the  question  of  nexus,  the 
Board  first  reviewed  the  record  showing 
the  rehabilitative  measures  taken  in  con- 
nection with  appellant’s  excessive  ab- 
sences caused  by  cocaine  abuse.  Appellant 
had  been  granted  sick  leave  to  attend  a 
drug-abuse  program.  He  had  been  warned 
of  possible  disciplinary  action  if  he  failed 
to  successfully  complete  the  “aftercare” 
portion  of  the  rehabilitation  program. 

In  analyzing  the  duties  of  appellant’s 
position  as  train  order  clerk,  the  Board  dis- 
agreed with  the  presiding  official’s  con- 
clusion that  the  work  had  only  a minimal 
impact  on  the  agency’s  mission  to  timely 
and  safely  convey  people  and  property.  It 
found  that  appellant  performed  the  im- 
portant function  of  typing  and  relaying 
the  orders  which  regulated  train  move- 
ment. Further,  agency  supervisors  testi- 
fied to  their  lack  of  confidence  in  appel- 
lant’s ability  to  perform  the  duties 
adequately.  The  Board  found  that  when 
the  undisputed  evidence  regarding  appel- 
lant's cocaine-abuse  problem  was  con- 
sidered along  with  the  importance  of 
appellant's  w'ork,  it  provided  preponderant 
proof  of  the  required  nexus  between  the  off- 
duty  misconduct  and  the  efficiency  of  the 
service. 

Viewing  appellant's  off-duty  misconduct 
as  serious,  and  noting  that  the  agency’s 
disciplinary  action  fell  short  of  removal — 
in  recognition  of  appellant’s  rehabilitative 
potential — the  Board  found  the  90-day  sus- 
pension reasonable.  It  reversed  the  initial 
decision  and  sustained  the  agency  action. 

Henry  Einstein  v.  Department 
of  the  Army 

DC075284 10384 
February  21, 1985 

When  he  petitioned  for  appeal,  appel- 
lant alleged  that  his  (optional)  retirement 
w'as  involuntary  in  that  the  agency  had 
improperly  refused  to  allow  him  to  cancel 
his  retirement  request.  However,  the  presid- 
ing official  found  that  the  reasons  for  the 
agency’s  refusal  were  valid,  and,  therefore, 
appellant’s  retirement  request  being 
voluntary,  the  Board  had  no  jurisdiction. 
The  Board  granted  appellant’s  petition  for 
review. 


1 


From  the  record,  it  appeared  that 
appellant  submitted  an  (optional) 
retirement  form  to  be  effective  in  about 
10  months,  rather  than  face  agency 
action  because  of  his  unacceptable 
performance.  When  appellant  attempted 
to  withdraw  his  request,  his  supervisor 
denied  it.  listing  three  reasons.  She  said 
that  the  agency  had  already  recruited 
and  selected  a replacement;  that 
overhire  funds  had  been  obtained  to 
train  the  replacement;  and  that  she 
could  not  honor  the  request  because 
appellant  was  not  performing 
acceptably. 

In  her  initial  decision,  the  presiding 
official  indicated  that  the  third  reason 
specified — unacceptable  performance — 
had  been  rejected  as  a valid  reason 
before  the  hearing.  In  that  regard,  the 
Board  pointed  out  that  avoidance  of  an 
action  against  the  employee — whether 
based  on  misconduct  or  unacceptable 
performance — is  not  valid  reason  for 
declining  a request  to  withdraw  a 
resignation  or  retirement.  Sec  5 C.F.R. 
t?  715.202.  It  said  that  in  such  cases,  the 
Board  will  sustain  an  agency  decision 
only  if  it  is  supported  by  preponderant 
evidence.  A valid  reason  mcliu 
administrative  disruption  or  Ihi 
or  commitment  to  hire  a replacem" 


Edward  L.  Ferby,  and 

Frederick  Jackson  v.  U.S. 
Postal  Service 

AT075282 11068  and 
AT0752821 1328 
February  14, 1985 

Appellants  had  been  removed  due  to 
excessive  absenteeism,  but  had 
negotiated  and  signed  “last  chance”  or 
“pre-removal  " agreements.  The  removal 
sanctions  were  suspended,  and 
appellants  were  permitted  to  return  to 
work.  Appellants  agreed  to  serve  new 
probationary  periods  and  to  waive  their 
appeal  rights  to  the  Board  during  that 
period.  Later,  appellants  were  found  to 
have  violated  their  agreements.  Their 
removals  were  reinstated  and  they 
appealed  to  the  regional  office.  The 
presiding  official  found  they  had  waived 
the  appeal  rights  and  dismissed  the 
appeals.  The  Board  granted  appellants' 
petitions  for  review. 

The  Board  said  that  while  it  had  not 
previously  considered  the  issue  of  waiver 
of  an  appellant's  statutory  appeal  rights, 
it  has  addressed  the  waiver  of  the  right 
to  a hearing  ^is  part  of  t hose  appeal 
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In  that  light,  the  Board  discussed  t hi 
agency's  first  two  contentions.  It  notec 
that  th 
recruit 

notified  it  that  he  wished  to  withdraw 
his  resignation.  Then,  an  in-house 
candidate  from  appellant's  own  unit  was 
selected.  The  Board,  further,  said  that  it 
could  not  find  that  the  agency's  inability 
to  spend  the  additional  funds  (if  it  had 
accepted  appellant's  timely  withdrawal) 
was  the  kind  of  administrat  ive 
disruption  which  would  justify  refusing 
an  employee’s  request.  Rather,  if  the 
agency  had  accepted  the  withdrawal,  it 
would  have  been  unnecessary  to  select 
and  train  a replacement,  and  the  agency 
could  have  saved  the  funds. 

The  Board  found  that  the  agency  had 
not  shown  a valid  reason  to  decline 
appellant’s  timely  request.  Therefore, 
the  agency  refusal  was  improper  and 
rendered  appellant’s  retirement 
involuntary  and  an  agency  action  taken 
in  violation  of  statutory  and  procedural 
safeguards  for  effecting  removals.  The 
Board's  jurisdiction  had  been 
demonstrated  and  the  action  against 
appellant  could  not  stand. 

Accordingly,  the  Board  reversed  the 
initial  decision  and  ordered  the  agency 
to  ca 
him 

pay  and  benefits 


In  that  case,  the  Supreme  Court  held 
that  even  the  constitutional  sixth  amend- 
ment right  to  counsel  in  a criminal 
proceeding  was  susceptible  to  waiver  if 
such  action  was  the  informed,  inten- 
tional abandonment  of  a known  right, 
free  of  any  coercion  or  duress.  The  Board 
ascertained  that  the  parties  in  this  case 
freely  agreed  to  the  settlements,  and  that 
it  has  the  authority  to  enforce  those 
agreements. 

Appellants  claimed  that  they  never 
intended  to  waive  the  right  to  a hearing 
regarding  subsequent  allegations  of 
misconduct.  However,  the  Board  found 
that  appellants’  subsequent  misconduct 
was  disruptive  and  had  a direct  adverse 
impact  on  the  efficiency  of  the 
workplace.  Thus  it  clearly  fell  within  the 
gamut  of  prohibited  behavior  con- 
templated by  the  parties  in  negotiating 
the  settlement  agreements.  The  Board 
concluded  that  appellants’  conduct 
violated  the  agreements. 

Further,  the  Board  said  that  the 
appellants  waived  their  right  to 
challenge  not  only  the  original  removal 


Appellants  also  contended  that  their 
subsequent  misconduct  had  been  blow  n 
out  of  proportion,  and  that  the  penalty 
was  excessive  and  unfair.  But  the  Board 
said  that  appellants  were  not  removed 
for  those  incidents.  Rather,  the  removals 
were  reinstatements  of  conditionally 
suspended  removal  penalties  levied  for 
the  previous  misconduct  (absenteeism). 

Regarding  appellants'  arguments  that 
the  penalties  were  disparately  severe, 
compared  to  others  in  allegedly  similar 
circumstances,  the  Board  said 
appellants  had  not  demonstrated  even  a 
prima  facie  case  of  disparate  treatment. 

Accordingly,  the  Board  affirmed  the 
presiding  official's  initial  decisions. 


ATTORNEY  FEES 

Charles  Alfaro  v.  Department 
of  Transportation,  Federal 
Aviation  Administration 

NY07528lF0428ADD2d 
February  12, 1985 

The  agency  filed  a petition  for  review 
(PFR)  of  an  addendum  decision  in  which 
iing-official  awarded  the 
it  attorney  fees  of  $600  for 
services  performed  during  enforcement 
troceedings. 

In  its  pleading,  the  agency  contended 

rest  of 
of  the 

proceedings.  The  agency  had  attempted 
to  have  appellant’s  reinstatement  stayed 
pending  the  Board's  review  of  a petition 
for  reconsideration  filed  by  the  Office  of 
Personnel  Management.  The  agency 
also  argued  that  OPM's  request  showed 
that  the  agency  had  a legitimate  basis 
for  seeking  a stay  of  reinstatement,  and 
therefore  that  its  action  was  not 
merit  less. 

The  Board  noted  that  its  regulations 
do  not  provide  for  a stay  of  the  agency  s 
compliance  with  a final  Board  decision 
pending  disposition  of  an  OPM  petition 
for  reconsideration.  If  said  that  the 
authority  to  request  a stay  lies  with  the 
Director  of  OPM  and  that  no  such 
motion  was  filed. 

The  Board  found  that  the  fact  that 
OPM  requested  reconsideration  did  not 
establish  that  the  agency's  motion  for  a 
stay  had  merit.  Thus,  the  agency’s 
stated  reason  for  its  delay  in  complying 
was  not  valid.  The  Board  went  on  to  say 
that  where,  as  in  this  case,  the  agency 
engaged  in  delaying  procedures  rather 
than  complying  with  the  Board's  final 
order,  an  award  of  attorney  fees  was 


during  the  probationary  period. 


the  employee  for  the  agency' 


penalize 
actions.  It 
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rejected  the  agency’s  arguments  that  an 
award  was  not  in  the  interest  of  justice. 
The  standard  for  Board  consideration  of 
stays  was  clearly  stated  in  Parton  v. 
Federal  Communications  Commission,  9 
MSPB  258(1982). 

The  Board  stated  that  counsel  for  a 
prevailing  appellant  may  be 
compensated  for  time  spent  in  working 
on  enforcement  proceedings  and  in 
reference  to  an  agency’s  PFR  of  an 
addendum  decision  awarding  attorney 
fees  to  counsel  for  enforcement 
proceedings.  It  found  that  appellant  was 
the  prevailing  party,  that  six  hours  at 
$100  per  hour  was  reasonable,  and  that 
attorney  fees  were  warranted  in  the 
interest  of  justice.  It  granted  the  request 
for  fees. 

John  C.  Ketchem  v. 
Department  of 
Transportation,  Federal 
Aviation  Administration 

DA075281F0713ADD 
February  5, 1985 

Appellant  petitioned  the  Board  for 
review  of  an  initial  decision  which 
denied  his  motion  for  attorney  fees. 

Appellant  was  removed  from  his 
position  as  Air  Traffic  Control  Specialist 
based  on  charges  of  participating  in  an 
unlawful  strike  against  the  U.S. 
government,  and  unauthorized  absence 
from  duty,  both  beginning  at  2:00  P.M. 
on  August  9, 1981.  The  initial  decision 
affirmed  the  agency  action. 

The  Board  reopened  and  remanded  the 
case  to  the  regional  office,  specifically 
stating  that,  in  order  to  meet  its  burden 
of  proof,  the  agency  must  prove  by  a 
preponderance  of  the  evidence  that  the 
strike  was  in  existence  on  August  9, 

1981,  and  that  appellant  could  have 
returned  to  work  on  that  date. 

In  an  initial  decision,  the  presiding 
official  found  that  the  strike  was  in 
progress  at  appellant’s  traffic  control 
center  on  August  9,  but  that  appellant 
was  not  permitted  to  return  to  work  for 
his  scheduled  shift  on  that  date.  Thus, 
the  charges  were  not  sustained.  The 
Board  denied  the  agency  petition  for 
review. 

The  presiding  official  denied 
appellant’s  subsequent  filing  for 
attorney  fees,  finding  that  such  award 
was  not  in  the  interest  of  justice.  The 
presiding  official  found  that  the  record 
did  not  show  that  appellant  was  sub- 
stantially innocent,  that  the  agency 
knew  or  should  have  known  that  it 
would  not  prevail,  nor  that  harmful 
procedural  error  or  a prohibited 
personnel  practice  had  occurred,  as 
appellant  had  alleged. 


The  presiding  official  found  appellant 
not  substantially  innocent  because  the 
agency  had  reasonable  cause  to 
conclude  that  appellant’s  absence  of 
August  9 was  due  to  his  participation  in 
the  strike.  However,  the  Board  said  that 
an  award  of  attorney  fees  under  the 
criterion  of  “substantially  innocent”  of 
the  charges  is  not  punitive;  it  is  an  effort 
of  minimize  the  burden  that  an  unsub- 
stantiated accusation  places  on  an 
innocent  employee.  Yorkshire  v.  Merit 
Systems  Protection  Board,  786  F.2d 
1454, 1457  (Fed.  Cir.  1984). 

The  Board  said  that  although  there 
was  evidence  of  his  strike  participation 
before  August  9, 1981,  appellant  was  not 
charged  with  any  actions  prior  to  that 
date.  In  the  hearing  on  remand,  the 
agency’s  own  witness  testified  that 
appellant  was  not  permitted  to  return  to 
work  on  August  9. 

Granting  appellant’s  petition,  the 
Board  said  that  the  presiding  official 
and  it  had  found  that  neither  charge 
against  appellant  was  proven.  It  found 
that  appellant  was  substantially 
innocent  of  both  charges,  and  that  an 
award  of  attorney  fees  was  in  the 
interest  of  justice.  The  Board  reversed 
the  addendum  decision,  and  remanded 
the  case  to  the  regional  office  for 
adjudication  of  the  reasonableness  of 
the  fees  requested. 

Dwight  L.  Land  v.  Federal 
Aviation  Administration, 
Department  of 
Transportation 

CH075281 10154 ADD 
February  14, 1985 

This  case  was  remanded  by  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  at  the  Board’s  request  for  a 
decision  consistent  with  the  court’s 
opinion  in  Yorkshire  v.  Merit  Systems 
Protection  Board.  746  F.  2d  1454  (Fed. 

Cir.  1984). 

Before  the  issuance  of  Yorkshire,  the 
presiding  official  denied  the  request  for 
attorney  fees  in  connection  with 
appellant's  successful  appeal  of  his 
removal.  The  presiding  official  reasoned 
that  there  was  no  showing  that  the 
agency  should  have  known  it  could  not 
prevail  in  removing  the  appellant. 
Therefore,  the  presiding  official 
concluded  that  the  agency's  action  was 
not  wholly  unfounded. 

However,  Yorkshire  held  that  where 
the  agency  on  appeal  presents  no 
credible,  probative  evidence  in  support  of 
its  charges,  its  action  is  “clearly  without 
merit’’  and  the  appellant  is  “sub- 
stantially innocent"  and  entitled  to  an 


award  of  fees  under  Allen  v.  U.S.  Postal 
Service.  2 MSPB  582,593  (1980). 

In  the  case  of  Land,  the  presiding 
official  had  found  “no  credible  evidence 
that  any  marijuana  was  found  on  the 
appellant’s  property  on  the  night  in 
question.”  The  Board  said,  therefore,  that 
because  the  agency  presented  no  cred- 
ible, probative  evidence  in  support  of  its 
charges,  its  removal  action  was  wholly 
unfounded  and  appellant  was 
substantially  innocent  and  entitled  to 
attorney  fees.  Accordingly,  the  Board 
reopened  the  case,  vacated  the  ad- 
dendum decision,  and  remanded  the 
case  to  the  regional  office  for 
determination  of  a reasonable  fee. 


DISABILITY  RETIREMENT 

Gerald  F.  O’Brien  v.  Office  of 
Personnel  Management 

NY831L82 10330 ADD 
February  13,  1985 

This  case  came  before  the  Board  on 
appellant’s  petition  for  review  of  the 
presiding  official’s  addendum  decision 
which  denied  requested  attorney  fees. 
Appellant  incurred  the  fees  in  seeking 
enforcement  of  a final  Board  decision 
ordering  the  Office  of  Personnel  Man- 
agement to  grant  his  application  for 
disability  retirement. 

In  his  petition,  appellant  alleged  that 
the  presiding  official  erred  in  finding 
that  the  Board  lacked  authority  to 
award  attorney  fees  in  this  case. 
Appellant  contended  that  the  attorney 
fees  were  not  sought  in  a voluntarily- 
initiated  disability  retirement  case.  He 
maintained  that  the  enforcement  action 
was  not  a disability  retirement  action 
brought  under  5 U.S.C.  Ch.  83,  but  that  it 
came  under  5 C.F.R.  § 1201.181(a).  He 
therefore  asserted  that  the  enforcement 
came  under  5 U.S.C.  § 7701.  He  said  that 
since  Congress  has  waived  sovereign 
immunity  for  actions  arising  under  that 
section,  he  was  entitled  to  attorney  fees. 

The  Board  noted  that  in  Williams  v. 
Office  of  Personnel  Management.  718 
F.2d  1553  (Fed.  Cir  1983).  the  court  held 
that  the  Board  is  not  authorized  to  grant 
attorney  fees  in  disability  retirement 
cases  under  5 U.S.C.  § 8347(d)(1).  The 
Board  also  noted  that  it  had  relied  on 
Williams  in  Cheeseman  v.  Office  of 
Personnel  Management.  MSPB  Docket 
no.  PH08318310675  (June  5,  1984). 

In  this  case,  the  enforcement 
proceeding  was  brought  to  compel 
OPM’s  compliance  with  a final  Board 
order  issued  in  a disability  retirement 
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case.  The  Board  found  that  this  was 
not  an  independent  action  falling  within 
the  amhit  of  5 U.S.C.  § 7701(g)  but  was  a 
continuation  of  the  disability  retirement 
action.  Therefore,  the  Board  found  that 
the  enforcement  proceeding  was 
governed  by  the  holdings  in  Williams 
and  Cheeseman,  and  that— consistent 
with  those  holdings — it  lacked  authority 
to  award  attorney  fees  in  this  case,  as 
the  presiding  official  correctly  ruled. 

The  Board  denied  the  petition  for 
review. 


EMPLOYMENT  PRACTICES 

Susan  D.  Post  v.  Office  of 
Personnel  Management 

DC300 A80 10 1 66REM 
February  13,  1985 

Appellant  petitioned  the  Board  to 
review  the  initial  remand  decision  which 
found  that  the  office  of  Personnel 
Management’s  qualification  standard 
for  the  GS-1670  equipment  specialist 
series  did  not  have  a disparate  impact 
on  women.  That  decision  was  issued 
pursuant  to  the  Board’s  remand  order  in 
compliance  with  an  oral  order  of  the 
United  States  District  Court  for  the 
District  of  Columbia.  The  court  directed 
the  Board  to  decide,  on  its  merits,  this 
appeal  brought  under  5 C.F.R.  Part  300 
challenging  that  standard.  See  Post  v. 
Office  of  Personnel  Management. 

5 MSPB  272  ( 1981 ).  On  remand,  the 
parties  stipulated  that  appellant  had 
applied  to  the  Department  of  the  Army 
for  a GS-12  position  in  the  GS-1670 
equipment  specialist  series,  that  the 
Army  requested  appellant  for  the  posi- 
tion. but  that  OPM  found  her  unquali- 
fied under  its  GS-12  qualification 
standard  for  that  series.  At  the  remand 
hearing,  the  parties  also  stipulated  that 
if  the  Board  found  disparate  impact  as 
to  sex  in  the  challenged  qualification 
standard,  then  OPM  would  agree  that 
the  appellant  was  discriminated 
against  on  the  basis  of  sex  and  entitled 
to  promotion  to  the  GS-12  position  in 
the  equipment  specialist  series. 

In  her  initial  decision,  the  presiding 
official  found  that  although  40  percent 
of  the  civilian  workforce  was  female,  the 
nationwide  applicant  pool  for  this 
particular  position  was  about  5 percent 
female.  Since  about  ‘‘2-plus"  percent 
women  occupied  those  equipment 
specialist  positions  in  the  government, 
the  presiding  official  found  the 
3 percent  difference  not  statistically 
significant,  and  that  appellant  had  not 
shown  disparate  impact. 


In  her  petition,  appellant  alleged  that 
the  presiding  official  incorrectly 
interpreted  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  42  U.S.C. 

§ 2000e-16,  in  finding  no  disparate 
impact.  The  NAACP  Legal  Defense  and 
Education  Fund  filed  an  amicus  curiae 
brief  supporting  appellant’s  contention. 

The  Board  directed  the  parties  to  file 
amicus  briefs  on  these  points: 

(1)  Appellant  challenged  the  standard 
for  this  series  at  all  levels,  GS-5  through 
GS-15;  since  OPM  found  her  unqualified 
only  at  the  GS-12  level,  does  she  have 
standing  to  challenge  at  the  other  levels 
under  5 C.F.R.  § 300.104?  (2)  If  appellant 
has  standing  to  contest  at  the  GS-12 
level  only,  would  the  statistics  which — 
on  their  face— relate  to  the  GS-5  through 
GS-15  levels,  be  too  broad  to  support  a 
prima  facie  case  of  disparate  impact  at 
the  12  level?  (3)  OPM  has  stipulated  that 
if  disparate  impact  is  found,  appellant 
would  be  entitled  to  appointment  in  the 
equipment  specialist  position  at  the 
GS-12  level.  Under  the  law  relating  to 
5 C.F.R.  Part  300,  disparate  impact  and 
the  circumstances  of  this  case,  would  the 
Board  also  be  required  to  invalidate  the 
qualification  standard? 

The  NAACP  Legal  Defense  Fund  and 
the  Federally  Employed  Women  Legal 
and  Education  Fund,  Inc.  (FEWLEF) 
supported  appellant’s  contention  that 
she  had  standing  to  challenge  at  all 
grade  levels.  They  said  that  although 
appellant  was  not  excluded  from  the 
lower  level  positions,  the  impact  of  the 
standards  on  her  was  similar  to  that  on 
all  women  since  the  standards  con- 
signed women  to  the  lower-level 
positions  and  excluded  them  from 
higher  levels.  Thus,  they  contended  that 
the  qualification  standards  discriminate 
against  women  irrespective  of  their 
particular  grade  level.  However,  since 
the  parties  had  agreed  that  appellant 
would  challenge  only  the  standard  for 
the  12  level,  the  Board  said  that  she 
could  challenge  only  at  that  level. 

On  the  second  point,  in  addressing 
the  issue  of  applicability  of  the 
statistical  evidence  presented,  the  Board 
said  it  must  distinguish  between  a 
claim  of  "disparate  treatment"  and  a 
claim  of  "disparate  impact."  as  made 
here  by  appellant.  See  International 
Brotherhood  of  Teamsters  v.  United 
States.  431  U.S.  324.335  n.  15(1977). 

The  Board  has  stated  that  “(i)n  order  to 
demonstrate  ‘disparate  impact,’  an 
employee  must  show  that  some  facially 
neutral  employment  practice  has  a sub- 
stantially disproportionate  impact  on 
one  group  more  than  another  . . . Unlike 
a treatment  case,  it  is  not  necessary  to 
show  intent  to  discriminate."  Thus,  in 
order  to  make  out  a prima  facie  showing 


of  sex  discrimination,  appellant  needed 
only  show  that  the  standard  for  the 
GS-1670  series  which  OPM  used  had  a 
disparate  impact  on  female  applicants. 
1'he  Board  said  that  a comparison  such 
as  the  presiding  official  made  (compar- 
ing percentage  of  women  in  the  govern- 
ment work  force  to  percentage  of  women 
in  the  nationwide  labor  force  who 
qualify  under  the  GS-1670  standard) 
was  irrelevant  in  determining  whether 
the  standard  had  a proportionate 
impact  on  women.  It  failed  to  show  the 
effect  of  the  standard  on  "all  potential 
female"  candidates,  as  opposed  to  only 
those  who  meet  the  challenged  standard. 
The  Board  therefore  found  that  here, 
the  appropriate  comparison  for  deter- 
mining any  disparate  impact  was  the 
comparison  of  the  percentage  of  women 
with  qualifying  experience  and  educa- 
tion to  the  percentage  of  men  with  such 
experience  and  education.  The  Board 
found  that  the  statistical  evidence 
submitted  by  appellant  was  not  too 
broad  to  support  a finding  of  disparate 
impact  at  the  GS-12  level  in  view  of  the 
fact  that  the  evidence  submitted 
included  statistical  evidence  relating  to 
qualifications  at  that  level. 

The  Board  found  that  since  appellant 
showed  that  only  4 percent  of  those  who 
qualify  under  OEM's  qualification 
standard  would  be  women,  appellant 
had  made  out  a prima  facie  case  of 
discriminatory  impact,  where— as  the 
presiding  official  found— 40  percent  of 
the  civilian  workforce  was  female.  Upon 
appellant’s  establishment  of  a prima 
facie  case  of  sex  discrimination,  the 
burden  would  then  ordinarily  have 
shifted  to  the  agency  to  show  that  its 
standard  bore  a “manifest  relationship" 
to  employment  in  the  GS-12  equipment 
specialist  series.  The  parties,  however, 
had  stipulated  that  if  the  Board  found 
disparate  impact,  OPM  would  agree  that 
appellant  had  been  discriminated 
against  on  the  basis  of  sex.  and  would 
appoint  appellant  to  the  position. 

As  to  whether  the  Board — having 
found  discriminatory  impact— would 
also  be  required  to  invalidate  the 
standard,  it  found  such  invalidation 
inappropriate  because  OPM  was  not 
afforded  the  opportunity  to  show  that 
the  standard — although  having  such  a 
discriminatory  impact— was  job-related. 
This  was  because  the  parties’  stipulation 
precluded  OPM  from  presenting 
evidence  to  show  the  job- related  ness  of 
t he  standard. 

Accordingly,  the  Board  reversed  the 
initial  decision,  and  ordered  OPM  to 
appoint  appellant  to  the  GS-12 
equipment  specialist  position  in 
accordance  with  the  parties’  stipulation. 
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MISCELLANEOUS 

Billy  Joe  Cruz  v.  U.S.  Postal 
Service 

NY34438510003 
February  26, 1985 

The  Board  affirmed  the  presiding 
official’s  conclusion  that  it  lacked 
jurisdiction  over  this  appeal.  However,  it 
reopened  on  its  own  motion  to  clarify  the 
matter. 

Appellant  had  appealed  to  the  Board 
when  the  Postal  Service  rejected  his 
application  for  employment.  In 
examining  the  case,  the  Board  noted 
that  the  Postal  Service  was  set  up  as  an 
independent  establishment  of  the 
executive  branch  pursuant  to  the  Postal 
Reorganization  Act  of  1970.  39  U.S.C. 

§ 1001(a)  provides  for  the  Postal  Service 
to  appoint  all  its  officers  and  employees, 
unless  otherwise  specified.  The  Board 
said  it  found  nothing  in  any  statute  or 
regulation  which  gives  any  other  agency 
authority  over  such  appointments. 

Further,  since  the  Board’s  appellate 
jurisdiction  in  such  suitability  matters  is 
only  that  conferred  by  Office  of 
Personnel  Management’s  statute  or 
regulation,  and  no  rule  or  statute  so 
provides,  the  Board  agreed  with  the 
presiding  official’s  decision. 

The  Board  affirmed  the  initial 
decision,  dismissing  the  matter  on 
jurisdictional  grounds. 

OVERPAYMENT 
OF  ANNUITY 

Elizabeth  Robison  v.  Office  of 
Personnel  Management 

DE831M8410159 
February  26, 1985 

Appellant,  widow  of  Clarence 
Robison,  appealed  to  the  regional  office 
from  an  OPM  reconsideration  decision 
which  denied  her  request  for  a waiver  of 
collection  of  money  owed  to  the  Civil 
Service  Retirement  and  Disability  Fund. 
The  presiding  official  also  determined 
that  appellant  was  not  eligible  for  such  a 
waiver. 

The  Board  said  that  it  was  undisputed 
that  Clarence  Robison  received  annuity 
payments  pursuant  to  the  Civil  Service 
Retirement  System  and  benefit  pay- 
ments from  the  Office  of  Workers 
Compensation  Program  during  the  same 
period  of  time,  in  contravention  of 
5 U.S.C.  § 8337(f).  In  denying  the  waiver. 
OPM  determined  that  the  amount  of 
overpayment  was  $84,602.19.  The  Board 
sustained  the  presiding  official’s  finding 


that  waiver  should  not  be  granted. 
However,  it  granted  the  petition  for 
review. 

In  making  its  determination,  the 
Board  found  that  the  presiding  official 
had  improperly  narrowed  the  scope  of 
the  hearing  and  the  Board's  review.  The 
Board  found  that  OPM’s  final  decision 
affirmed  the  earlier  OPM  decision  of 
overpayment,  and  denied  appellant’s 
request  for  a waiver.  Thus,  the  amount 
of  overpayment  was  clearly  a part  of  the 
final  decision  affecting  appellant’s 
rights.  Both  the  law,  5 U.S.C. 

§ 8347(d)(1),  and  the  regulations  5 C.F.R. 
§ 831.110,  clearly  provide  for  Board 
review  of  the  portion  of  OPM’s  decision 
dealing  with  the  amount  of  over- 
payment, as  well  as  the  portion  denying 
waiver. 

The  Board  therefore  found  that  the 
presiding  official  erred  in  refusing  to 
hear  testimony  and  take  evidence  on  the 
issue  of  the  propriety  of  OPM’s 
calculations  as  to  the  amount  of 
overpayment. 

Accordingly,  the  initial  decision  was 
affirmed  in  part  and  vacated  in  part, 
and  the  case  remanded  to  the  regional 
office.  The  presiding  official  was 
instructed  to  convene  a hearing  on 
whether  the  amount  of  overpayment,  as 
determined  by  OPM,  was  proper. 


PERFORMANCE 

Itsuo  Higashi  v.  Department 
of  the  Army 

SF04328311010COMP 
February  8, 1985 

Appellant  was  originally  demoted 
from  a GS-13  position  to  a GS-12  position 
based  on  charges  of  unacceptable  per- 
formance. While  appellant’s  appeal  was 
pending  with  the  Board,  the  agency 
instituted  efforts  to  add  new 
responsibilities  to  the  then  vacant  GS-13 
position  and  reclassify  it  as  a GS-14.  The 
Board  later  reversed  appellant’s 
demotion  and  the  agency  cancelled  the 
action.  The  agency,  however,  then 
reassigned  appellant  from  his  old  GS-13 
position  to  a similar,  but  not  identical, 
GS-13  position.  Appellant  thereupon 
petitioned  for  enforcement.  Among  his 
contentions,  he  said  that  the  agency 
reassigned  him  to  avoid  compliance 
with  the  Board’s  order,  and  that  he 
should  not  be  required  to  work  under  his 
old  supervisor.  The  regional  director 
found  that  the  agency  had  complied 
with  the  Board’s  order. 

When  appellant  petitioned  for  review, 
the  Board  held  that  the  reclassification 
of  appellant’s  position  was  valid  since  it 


was  based  on  a change  in  duties.  It  said 
that  since  the  action  was  instituted 
before  the  Board  decision  on  appellant’s 
demotion,  there  was  no  indication  that 
the  reclassification  was  done  to 
circumvent  compliance.  The  Board  also 
found  that  the  agency  established  that  it 
complied  with  the  order  since  its 
cancellation  of  the  demotion  resulted  in 
appellant’s  reinstatement  to  his  former 
position.  This  position,  however,  had 
been  abolished  due  to  the  valid 
reclassification  and  the  agency, 
therefore,  reassigned  appellant  to  a 
different  position. 

The  Board  concluded  that  the  agency 
properly  complied  with  its  order  and  also 
established  valid  reasons  for  the  other 
personnel  actions  and  decisions  which 
arose  in  conjunction  with  this  case. 

Appellant’s  petition  for  review  was 
denied. 

Bruno  A.  Zoltowski  v. 
Department  of  the  Army 

CH04328410440 
February  26, 1985 

Appellant  was  removed  on  charges  of 
unacceptable  performance  for  failure  to 
perform  satisfactorily  in  one  of  the 
critical  elements  of  his  position.  The 
presiding  official  sustained  the  action. 

On  petition  to  the  Board,  appellant 
claimed  the  presiding  official  erred  in 
finding  that  the  agency  had  provided 
him  with  the  requisite  opportunity  to 
improve  which  5 U.S.C.  § 4302(b)(6) 
mandates. 

The  Board  disagreed  with  the 
presiding  official’s  finding  that  the 
agency  did  not  have  to  allow  appellant  a 
second  improvement  period,  and  stated 
that  the  issue  was  whether  the  agency 
presented  sufficient  evidence  to 
establish  compliance  with  Section 
4302(b)(6). 

Appellant  had  been  warned  of 
deficiencies  in  his  performance  and 
given  90  days  to  improve.  At  the  end  of 
the  three-month  period,  he  received  a 
rating  of  “acceptable.”  After  that,  he 
was  not  notified  that  his  later 
performance  was  unacceptable.  The 
agency  never  formally  “extended” 
appellant’s  improvement  period. 

Instead,  the  Board  said,  the  agency 
attempted  to  rely  on  its  statement  to  appel- 
lant that  continued  acceptable  perform- 
ance would  merit  a fully  successful  rating 
in  order  to  relieve  it  of  any  further  obliga- 
tion to  notify  appellant  of  specific  defici- 
encies or  to  provide  a further  improvement 
period. 

The  Board  found  that  the  agency  failed 
to  meet  its  burden  of  proof  by  sub- 
stantial evidence  that  applicant  was 
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afforded  a reasonable  opportunity  to 
improve  but  did  not  do  so,  and  therefore 
failed  to  prove  by  substantial  evidence 
its  action  taken  under  5 U.S.C.  Chapter 
43. 

The  initial  decision  was  reversed  and 
the  agency  ordered  to  cancel  appellant's 
removal  and  to  award  back  pay  and 
benefits. 


REDUCTION  IN  FORCE 

Lucy  Johnson  v.  U.S. 
Department  of  Labor 

DC03518210559 
February  14, 1985 

Appellant  was  changed  by  a reduction 
in  force  (RIF)  action  from  a contract 
specialist  (GS-12)  to  a clerk-typist 
(GS-4).  Her  appeal  to  the  regional  office 
was  dismissed  on  the  ground  that  she 
had  chosen  under  5 U.S.C.  § 7121(d)  to 
pursue  the  matter  under  a negotiated 
grievance  procedure  rather  than  appeal 
to  the  Board. 

In  petitioning  the  Board  for  review, 
she  alleged  that  her  filing  a grievance 
did  not  preclude  her  from  pursuing  her 
appeal  with  the  Board.  Among  her 
contentions  were  that:  (1)  the  grievance 
and  the  appeal  were  filed  in  connection 
with  two  different  RIF  notices,  each 
including  a different  offer  of  assign- 
ment; (2)  the  grievance,  unlike  the 
appeal,  did  not  include  and  allegation  of 
discrimination:  (3)  the  grievance  was 
filed  before  the  effective  date  of  the  RIP’ 
action;  and  (4)  even  if  she  had  elected  to 
pursue  a negotiated  grievance  pro- 
cedure, the  agency's  decision  to  take  a 
RIF  action  constituted  a “final  decision” 
which  was  appealable  to  the  Board 
under  the  last  sentence  of  section 
7121(d).  The  Board  noted  that  section 
7121(d)  includes  a provision  that  “(a)n 
aggrieved  employee  affected  by  a 
prohibited  personnel  practice  under 
section  2302(b)(1)  of  this  title,  which  also 
falls  under  the  coverage  of  the 
negotiated  grievance  procedure,  may 
raise  the  matter  under  a statutory 
procedure  or  the  negotiated  procedure, 
but  not  both."  Appellant  alleged  that  her 
RIF  was  influenced  by  racial  dis- 
crimination. The  above  provision  was 
therefore  applicable  here  since  racial 
discrimination  is  a prohibited  personnel 
practice. 


The  second  sentence  of  that  section 
provides  that:  “An  employee  shall  be 
deemed  to  have  exercised  his  option 
under  this  subsection  to  raise  the  matter 
under  either  a statutory  procedure  or  the 
negotiated  procedure  at  such  time  as  the 
employee  timely  initiates  an  action 
under  the  applicable  statutory  procedure 
or  timely  files  a grievance  in  writing,  in 
accordance  with  the  parties'  negotiated 
procedure,  which  ever  event  occurs 
first." 

The  record  showed  that,  by  notice 
dated  December  10,  1981,  appellant  was 
informed  that  she  had  been  reached  for 
RIF;  in  lieu  of  separation,  she  was 
offered  assignment  to  a GS-5 
procurement  clerk  position.  Appellant 
filed  a grievance.  On  December  30,  1981. 
however,  the  agency  issued  another 
notice,  withdrawing  the  earlier  offer, 
and  replacing  it  with  an  offer  of 
assignment  to  a GS-4  clerk-typist 
position.  Bv  notice  postmarked 
February  8.  1982,  after  the  effective  date 
of  her  change  to  lower  grade  pursuant  to 
the  December  30  notice,  appellant  filed 
her  petition  for  appeal  with  the  Board. 

Review  of  the  specific  RIF  notice 
indicated  that  appellant  was  informed 
that  her  only  appeal  right  was  in 
accordance  with  the  agency’s  collective 
bargaining  agreement.  Although  that 
advice  was  correct  pursuant  to  5 U.S.C. 

§ 7121(a),  it  was  incorrect  under 
subsection  (d)  where  an  allegation  of 
discrimination  was  raised.  Thus,  the 
Board  found  that  the  agency  did  not 
afford  appellant  proper  notice  of  her 
potential  avenues  of  recourse,  so  that 
any  action  she  took  in  grieving  the 
original  RIF  notice  would  not  constitute 
an  informed  election  of  that  process. 

Moreover,  the  Board  has  held  that  no 
election  under  section  7121(d)  can  occur 
before  the  effective  date  of  the 
appealable  action.  Because,  pursuant  to 
5 C.F.R.  1201.22(b).  no  appeal  to  the 
Board  may  be  filed  until  the  effective 
date  of  the  action  at  issue,  an  appellant 
has  no  option  other  than  the  grievance 
system  prior  to  that  date  and  therefore 
can  make  no  election  until  that  time. 

When,  in  response  to  the  presiding 
official’s  show  cause  order,  appellant 
stated  that  she  wished  to  pursue  her 
appeal  rather  than  the  grievance,  the 
Board  found  that  she  made  an  un- 
equivocal election  under  section  7121(d). 
Thus,  it  found  it  had  jurisdiction,  and 
reversed  the  initial  decision,  remanding 
the  case  to  the  regional  office  for  further 
adjudication. 


Georgia  Williams-Seaifo  v. 

I )epartment  of  I )efense 
Dependents  Sc  hools 

IX ’0351 84 10505 
February  8,  1985 

Because  appellant’s  attorney  con- 
tinually disrupted  the  hearing  at  the 
regional  office  level,  after  u arnings.  the 
presiding  official  exercised  her 
discretion  under  5 ( '.F.R.  (5  1201  4 1<  biia 
and  closed  the  first  part  of  the  hearing. 
Appellant  who  was  unable  to  attend  tin- 
first  part  of  the  prodeeding.  was 
scheduled  to  appear  in  the  second  part 
1 lowever.  the  presiding  official  cancelled 
the  later  portion  of  the  hearing,  based  on 
her  conclusion  that  the  representative's 
conduct  prevented  the  agency  from  fully 
presenting  its  case-in-chief,  and  gave  the 
parties  time  to  submit  additional 
information.  She  then  adjudicated  the 
appeal  on  the  basis  of  the  record  as 
supplemented  by  the  testimony  of 
agency  witness  received  before  the  close 
of  the  hearing.  She  sustained  the 
agency's  action  demoting  appellant 
through  a reduction  in  force  (RIF). 

Appellant  petitioned  for  review, 
contending,  among  other  things,  that 
the  presiding  official  erred  in  cancelling 
the  second  part  of  the  proceeding.  The 
Board  agreed. 

The  Board  pointed  out  that  an 
appellant's  right  to  a hearing  is  of 
cardinal  importance  in  MSPB  pro- 
ceedings. It  has  also  recognized  the 
importance  of  an  appellant's  presence  at 
the  hearing.  In  this  case,  the  splitting  of 
the  hearing  into  two  parts  would  have 
given  appellant  the  important  op- 
portunity to  participate  in  the  hearing 
process. 

In  adjudicating  the  appeal  the 
presiding  official  relied  heavily  on 
agency  testimony  and  said  that  she 
presumed  that  the  testimony  of  the 
remaining  (unheard)  agency  witnesses 
would  support  the  written  evidence 
already  on  record.  Such  reliance,  in  the 
absence  of  an  opportunity  for  the 
appellant  to  present  hearing  evidence,  is 
contrary  to  the  congressional  purpose  to 
have  hearings  held  for  the  employee's 
benefit,  the  Board  said.  Accordingly,  the 
Board  vacated  the  initial  decision,  and 
remanded  the  case  to  the  regional  office 
to  afford  appellant  an  opportunity  to 
present  hearing  testimony  to  rebut  the 
agency’s  case-in-chief. 
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SCOTT,  Larry  D.  v.  U.S.  Postal  Service 
(DA075284 10475,  February  15,  1985) 
SCOTT,  Marvin  G.  v.  Department  of  the 
Navy  (SF07528410781,  February  21, 
1985) 

SCOTT,  Obie  B.  v.  Department  of 
Commerce,  Economic  Development 
Administration  (CH07528410536, 
February  26, 1985) 

SKEIE,  Kay  R.  v.  Department  of  the 
Navy  (SE04328410195,  February  20, 
1985) 

SPAN,  George  v.  Department  of  the 
Army  (DC07528410504,  February  21, 
1985) 

SPARROW,  Cleveland  B„  Sr.  v. 
Department  of  the  Navy 
(DC34438410673,  February  8, 1985) 
STANCO,  Thomas  A.  v.  Interstate 
Commerce  Commission 
(NY03518410500,  February  26, 1985) 
STEVENSON,  Catherine  G.  v. 
Department  of  Health  and  Human 
Services,  Social  Security 
Administration  (HQ71218510007, 
February  5, 1985) 

SUMNER,  Clement  v.  U.S.  Postal 
Service  (NY07528410419,  February  15, 
1985) 

TAYLOR,  Yvonne  C.  v.  Office  of 
Personnel  Management 
(DA08318310947ADD,  February,  12, 
1985) 

THOMAS,  Helen  L.  v.  Department  of  th( 
Army  (CH04328410526,  February  21, 
1985) 

TONETTI,  Serge  v.  Department  of  the 
Army  (AT07, 528410712,  February  28. 
1985) 

VARTANIAN,  Isabel,  v.  Veterans 
Administration  (PH34438410521, 
February  21, 1985) 

VOLKERS,  Mildred  K.  v.  Office  of 
Personnel  Management 
(AT08318410878,  February  27,  1985) 
WALKER,  Christopher  B.  v.  Office  of 
Personnel  Management 
(BN08318410187,  February  26,  1985) 
WARREN,  Oliver  B , Jr.  v.  Smithsonian 
Institution  (DC07528410559,  February 
27,  1985) 

WATKINS.  Alonzo  A.  v.  Veterans 
Administration  (SE075284 10211. 
February  20,  1985) 

WATSON,  Lillian  G.  v.  Office  of 
Personnel  Management 
(DA08318410434,  February  21, 1985) 
WILKINS,  James  F.  v.  Department  of 
Health  and  Human  Services 
(DC07528410531,  February  20,  1985) 
WILLIAMS,  Betty,  D.  v.  Office  of 
Personnel  Management 
(DA08318410520,  February  20, 1985) 
WYATT,  Bobby  J.  v.  U.S.  Postal  Service 
(DA0752841061 1,  February  8,  1985) 
YOUNG.  James  E.  v.  Department  of 
Energy  (AT531D82 11 323 ADD, 
AT043283 1 0035 A DI3 . February  13, 
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Debra  F.  Dretar  v.  Brent  W. 
Smith 

Appeal  No.  84-3100 

(5th  Cir.,  February  11, 1985) 

Plaintiff,  a federal  employee,  brought 
suit  for  assault  and  battery  against  her 
supervisor.  The  complaint  alleged  that 
after  termination  of  a work-related 
discussion,  the  supervisor  shoved 
plaintiff  out  of  his  office  and  closed  the 
door,  causing  the  door  handle  to  strike 
her  and  that  as  a result  she  suffered  pain 
in  her  lower  back  and  incurred  medical 
expenses  in  the  amount  of  $44.85.  The 
district  court  dismissed  the  action, 
holding  that  the  supervisor  was 
absolutely  immune  from  suit. 

The  circuit  court  held  on  appeal  that  a 
federal  employee  who  is  not  engaged  in 
law  enforcement  activities  is  not  entitled 
to  absolute  immunity  from  a battery 
action  brought  on  account  of  action 
taken  in  exercise  of  official 
responsibilities  when  the  battery  causes 
severe  injuries,  is  grossly  dis- 
proportionate to  the  need  for  action 
under  the  circumstances,  and  is  inspired 
by  malice.  In  such  a case,  the  court  held, 
an  individual  citizen's  interest  in  being 
protected  from  physical  force  by  federal 
officials  outweighs  the  public's  interest 
in  shielding  government  officials  from 
damage  suits. 

In  the  instant  case  the  court  found 
that  the  plaintiff  failed  to  state  a claim 


upon  which  relief  could  be  granted, 
because  she  did  not  allege  injuries  which 
were  sufficiently  severe  to  overcome  the 
supervisor’s  absolute  immunity. 

The  district  court’s  dismissal  of  the 
suit  was  affirmed. 


Richard  J.  Griessenauer  v. 
Department  of  Energy 

Appeal  No.  84-1291 
(Fed.  Cir.,  February  8,  1985) 

This  case  involved  an  appeal  from  a 
decision  of  the  Merit  Systems  Protection 
Board  (MSPB)  dismissing  for  lack  of 
jurisdiction  the  petitioner’s  appeal  from 
his  resignation  from  federal 
employment.  The  petitioner  contended 
that  he  had  not  in  fact  resigned,  and 
that  any  resignation  ol  his  was 
involuntary.  The  Board  rejected  both 
contentions  and  dismissed  for  lack  of 
jurisdiction. 

Petitioner  challenged  the  MSPB's 
decision  on'two  grounds:  (A)  the  MSPB 
improperly  determined  on  the  record 
that  he  voluntarily  resigned;  and  (B)  it 
failed  to  give  weight  to  the  agency's 
failure  to  comply  with  “certain  rules  set 
forth  in  the  Federal  Personnel  Manual 
dealing  with  resignations. 

The  court  found  that  the  presiding 
official  credited  the  testimony  of  the 


agency  witnesses  and  rejected  the 
conflicting  testimony  of  the  petitioner 
That  choice,  the  court  held,  was  one  the 
presiding  official  was  fully  justified  in 
making  on  the  instant  record  I he  court 
further  found  that  the  petitioner  gave  no 
convincing  reason  for  it  to  reject  the 
presiding  official  s credibility 
determinations. 

Petitioner  also  argued  that  the  MSPB 
improperly  failed  to  give  sufficient 
weight  to  provisions  of  the  Federal 
Personnel  Manual,  which  the  agency  did 
not  follow.  The  court  held  that  these 
provisions  are  intended  to  aid 
government  officials  in  handling 
resignations  by  suggesting  procedures 
to  he  followed.  They  do  not  create  any 
rights  in  an  employee:  and  the  agency  s 
failure  to  observe  the  suggestions  does 
not  provide  a basis  for  challenging  its 
acceptance  of  an  oral  resignation. 

The  court  stated  that  the  “utter  lack  of 
merit  to  the  petitioner's  arguments  on 
appeal  . . .”  led  to  the  conclusion  that 
his  appeal  to  the  court  was  frivolous 
Under  its  recent  holding  in  Mow  t . 
Department  of  the  Treasury.  No.  84-185.1 
(February  6. 1985)  the  court  determined 
to  impose  costs  and  attorney  fees  on  the 
appellant  and  his  attorney  for 
prosecution  of  a frivolous  appeal. 
Accordingly,  costs  and  attorney  fees  of 
$500  were  imposed  in  favor  of  the 
government  on  the  appellant  and  his 
attorney. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1 , either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
inquiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions"  at  $150 
per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  stock  number  is  PB85-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic 
Controller  Cases,"  is  $150. 

Published  Board  Decisions 

Volumes  12  and  13  of  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board  are  available  through  the 
Superintendent  of  Documents.  These 
volumes — compilations  of  final  Board 
actions  and  precedential  interlocutory 


decisions — include  an  index  using  the 
Board’s  key  number  system.  Ordering 
information  is:  Volume  12  (covering  the 
period  October  through  December 
1982) — stock  number  062-000-00017-1; 
$16;  and  Volume  13  (January  through 
March  1983) — stock  number  062-000- 
00018-0;  $11. 

Earlier  Board  decision  volumes  are  out 
of  print.  With  the  printing  of  Volume  13 
the  Board  discontinued  publishing  its 
decisions.  However,  readers  are  referred 
to  the  Board’s  notice  in  the  Federal 
Register  of  March  4,  1985  ( see 
50  F.R.  8684)  which  lists  organizations 
offering  a variety  of  services  regarding 
Board  orders. 

COPIES  OF  DECISIONS 
AND ORDERS 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 

1 120  Vermont  Avenue,  N.  W.,  Washing- 
ton, D.  C.  20419.  Requests  should  include 
the  appellant’s  name,  the  docket 
number,  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  1 p.m.  to  5 p.m.,  where  the  initial 
decisions,  Board  orders,  publications, 
and  microfiche  described  above  are 
available  for  viewing. 

DEFINITIONS 

These  definitions  are  provided  for 
clarification  purposes  only  and  are  not 
intended  to  convey  the  strict  legal 
meaning  of  the  terms. 

Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 


Deciding  Official— the  official  who 
renders  the  agency's  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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